
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



404 MICHIGAN LAW REVIEW 

cial decisions have been rendered, and these, together with the legislation of 
the Fifty-Ninth Congress, first session, have called forth the present supple- 
mentary volume. The scope of the work may be briefly indicated. In the 
Introduction the recent legislation bearing upon interstate commerce is 
reviewed, the description of its principal features being accompanied by occa- 
sional observations and explanations of considerable interest. Aside from 
the Introduction, about two-fifths of the book is devoted to the texts of the 
Amended Interstate Commerce Act, the Employers' Liability Act, the Pure 
Food and Meat Inspection Acts, and the Jewelers' Liability Act. The reprint 
of the Interstate Commerce Act has one advantage over other copies of the 
law, in that the typographical arrangement is such that the new provisions 
and the amendments may be readily detected. The balance of the book con- 
sists of brief notes of cases, involving questions of interstate commerce, 
decided by the federal courts between July, 1904, and August, 1906. The 
leading principles laid down in each case are given, and now and then some 
comment is oflfered, but the fragmentary and somewhat superficial character 
of this comment is a disappointment. Generally speaking, although the prin- 
ciples themselves are well stated, there is but little eflfort made to determine 
their place in the body of the law, or to estimate their significance in the 
historical development of the law of interstate commerce. Nevertheless the 
book will doubtless prove of value as an occasional work of reference for the 
practicing lawyer, and also for the student of those economic problems which 
are concerned with interstate commerce. H. S. S. 
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This publication is interesting, and in several particulars quite unique. 

On the whole, the attitude of the railroads toward legislation affecting their 

duties and liabilities has been one of hostility, and usually there has been both 

an attempt in advance to prevent the passage of the legislation and an active 

contest in the courts afterward to have it declared unconstitutional, if pos- 
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sible, and, if not, then to restrict, as far as possible, its interpretation and 
operation. The railroads are not peculiar in this attitude, as witness the 
opposition of insurance corporations to legislation that has afterward been 
advertised by them as an element of their strength, but there can be little 
doubt that in many instances it has cost the railroads in money far more than 
has been gained by the contest. Of even greater consequence to the rail- 
roads is the fact that this spirit of opposition to every attempt to improve 
conditions regarded by the public as undesirable has been a large, if not con- 
trolling factor, in arousing in the public mind a feeling of perpetual irritation 
with the railroads that leads the public often to refuse to be just to railroad 
interests, and engenders an unreasoning opposition to railroad corporations 
on any and all questions of dispute. Signs are many that those in charge of 
railroad corporations are beginning, to feel the desirability of a sympathetic 
public sentiment, and indeed the necessity of it to prevent legislation that 
shall not stop at proper restrictions, but shall seriously and unjustly encroach 
upon the equitable rights of those who have invested in railroads. Many of 
the foremost railroad men of the day have taken the trouble to give carefully 
prepared interviews to the public press and to prepare leading articles for the 
magazines, while from railroad sources a great amount of matter has been 
furnished that appears in the papers as though it were ordinary news, all to 
the end that the public may see things from the railroad point of view, and 
may be made to understand how closely general prosperity is linked with 
railroad prosperity. 

The present publication is the result of a conference that was called with 
at least some purpose to take note of this information and education of the 
public. The Employers' Liability Act of Congress had in important particu- 
lars changed the nature of the responsibility of railroads to their employes. 
The railroads, instead of an individual resistance on the part of each road, 
or of any unconsidered resistance at all, decided upon a conference of 
their legal experts to determine what was the wisest course to pursue. This 
conference was held at Louisville, Kentucky, in September of last year. A 
committee was appointed to consider the matter with care, and report. This 
report in book form is now distributed to do its educational work. It is not 
an unbiased report, prepared in a judicial spirit, but rather a defendant's 
brief, very able, eminently fair in its attitude to the plaintiff's case, but never- 
theless finding the law against him on every point, and seeking how, if any 
contentions against the validity of the law prove unavailing, to limit its 
application as far as possible. 

The limits of this review forbid a discussion of the questions raised in the 
report. Its attitude is one of complete hostility to that construction of the 
Federal Constitution that would broaden its application so as to make it cover 
matters that clearly were not in the minds of the framers of the Constitution, 
for the very good reason that there were no such matters then in existence. 
Railroad development, of course, was unthought of in the Constitutional Con- 
vention, and many of its problems in the United States of today require 
treatment that could scarcely have been dreamed about by the most far- 
sighted of those famous representatives of the loosely connected Thirteen 
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Colonies of 1787. Manifestly the Constitution struck off by the brain of that 
great assemblage must either be amended, or stretched to meet the problems 
of today. That it has in the past often been stretched, where remedy by 
amendment seemed improbable or impossible, does not admit of a doubt. 
The framers of this report oppose at every point the stretching of the Con- 
stitution in matters affected by the Employers' Liability Act of 1906. Their 
finding, therefore, is against the constitutionality of the act at every point of 
trial. They find it is unconstitutional as applicable to employes engaged in 
intrastate as well as interstate commerce, and also to employes not engaged 
in commerce at all. The power the Constitution gives to Congress "to regu- 
late commerce with foreign nations and among the several States and with 
the Indian tribes," it is contended, is not broad enough to cover the case of 
any employes not engaged in interstate commerce. Nor is the act consti- 
tutional as applying to those engaged in interstate commerce. The matters 
mentioned in the act have to do with the relation between master and servant ; 
the consequences of negligence of the master; the effect of negligence on the 
part of the servant ; the fellow servant rule ; the right of a personal represent- 
ative to recover; and the limits of such recovery and the method of its dis- 
tribution. These, says the report, are not, any of them, or all of them, 
regulations of commerce at all, and many decisions of the Supreme Court on 
a great variety of subjects are discussed to establish the position. If this be 
sound interpretation, then, of course, the meat inspection law and pure food 
law already passed, and the child labor law now before Congress, are equally 
unconstitutional, and there can be no national regulation of these things ;• that 
most certainly are of national concern, and that in the opinion of many can 
be effectively dealt with by national action alone ; except by an amendment to 
the Constitution. The very great difficulty attending efforts to secure such 
amendment is seen in the fact that since the first amendments, which were 
really part of the Constitution itself, the Constitution has been changed by 
amendment but twice in one hundred and twenty years. It is this fact, no 
doubt, that has caused the present tendency to stretch rather than to amend. 

It is further urged by the Report that even though an act regulating 
liability to employes engaged in interstate commerce be held constitutional, 
yet this act must fail because the cases of intrastate and interstate employes 
are so covered by the act as to make it impossible to separate them so as to 
make the act constitutional in part and void in part; it is therefore entirely 
void. Furthermore, it is opposed to the fifth amendment as being class legis- 
lation, imposing a liability upon railroads not imposed upon other persons or 
corporations similarly situated. 

Part II treats of the construction of the act, granting it to be valid, as 
changing the doctrine of contributory negligence, the assessment of the dam- 
ages and the province of the jury as defined in the act. Part III of the 
Report attacks the validity of section 3 of the Act; Part IV deals with the 
question of jurisdiction; Part V with procedure; Part VI with limitation of 
actions, and Part VII with appeal and error. Appendix A contains abstracts 
of cases under the act, tried in the United States Circuit Court, one in the 
Western District of Kentucky, opinion by District Judge Evans, December 
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31, 1906; the other in the Western District of Tennessee, Western Division, 
opinion by District Judge McCall, January i, 1907. Appendix B contains 
the text of the Act itself. 

The Report is a valuable contribution to the subject, and seems to make 
clear that if the courts adopt the same view of the questions involved, then 
there is a great field of interstate matters of vast importance to the public 
and to an army of employes that is beyond legislative control. Control by 
the individual States will never be uniform enough to be eflfective, and con- 
trol by Congress, if this view prevails, will be unconstitutional unless the 
Constitution can be amended. This is one of the intensely interesting ques- 
tions of the hour, and its decisions by the court of last resort will be awaited 
with great interest. E. C. G. 



Die Kaiserlichen Verwaltungsbeamten bis auf Diocletian. Von Otto 
Hirschfeld. Zweite Neugearbeitete Auflage. Berlin : Weidmansche 
Buchhandlung, 1905, pp. X, 514, Preis 12 M. 

Almost a generation ago the author's "Studies in the Field of Roman 
Administrative History" was published. The present volume is a new edition 
of this work. The author tells us in his preface to this second edition that 
the materials on taxation and provincial administration, which according to 
his original design he had planned to put in a second part, he has now included 
in the one volume, and therefore the title of the work as originally planned 
has been dropped and his former subtitle, "The Imperial Administrative 
Officers," is used as indicative of the entire scope of the book now presented. 
The older edition has, however, been recast and in part rewritten, and 
the new shows a marked gain in quantity, nearly two hundred pages being 
added to the slightly over three hundred of the old edition. 

Although onr historians of the new school keep insisting that history can 
not repeat itself, nevertheless one can not help noting some striking parallel- 
isms between our own national experience and that of the people of the 
classical world who, like us, possessed a genius for practical governmental 
aflfairs. The Roman Republic has always been held up to us as a model or 
as a horrible example in our constitutional life, but we have not perhaps 
realized that Imperial Rome has for us an even greater significance at the 
present time, when we seem to be entering upon a career as a republican empire, 
charged, whether we will or not, with the control of peoples who have yet to 
acquire the capacity for government, which seems to have come, in the 
highest measure, only to the Anglo-Saxon peoples in the modern world, as it 
did to the Romans in the ancient world. 

The painstaking work of German scholars with inscriptional material 
seems likely to fill with fair adequacy the gap in our literary sources for the 
second half of the third century of the empire, and such a book as Hirsch- 
feld's, which sums up the results of the work of the last half century in this 
field, is certainly an inspiration to the patient workers by whose eflforts so 
complete a picture is given us of the working out of a problem of govern- 
mental policy, on the same broad lines as those along which our own admin- 
istrators must move, in the prosecution of the task that is now presented to 
them. 



